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I.  LEGAL CONCEPTS
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What is Sudden Valley Community Association?
• Washington Non-profit Corporation
• Homeowners’ Association
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Source of Authority

• Statutes

– HOA Act (RCW 64.38)
– Non-profit Corporation Act (RCW 24.03, 24.06)

• Common law (i.e., court decisions)
• Governing documents
• Conflicts - What controls?
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Governing Documents
• Recorded Declaration

• Articles of Incorporation

• Bylaws

– Generally, this document provides for the regulation and 
management of the affairs of the corporation not inconsistent with 
laws or the Articles

• Rules and Regulations

• Conflicts

– What controls?



II.   BOARD OF DIRECTORS
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Director’s Legal Standard of Care
• Must exercise the degree of care and loyalty required of an 

officer or director of a non-profit corporation – RCW 64.38.025

• This means you have a “fiduciary duty”

• Fiduciary Duty is defined as:

“A duty of utmost good faith, trust, confidence, and candor owed by a 
fiduciary (such as a lawyer or corporate officer) to the beneficiary (such 
as a lawyer’s client or a shareholder); a duty to act with the highest 
degree of honesty and loyalty toward another person and in the best 
interests of the other person.”  Black’s Law Dictionary, 8th Ed. (2004).

• Directors represent the entire community and do not have a minority 
constituency
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Director’s Legal Standard of Care in Plain 
English
• You can be sued.  E&O Policy Deductible is $50K (increased from 

$35K)

• Completely understand the issues and risks of actions before the Board 
or the ACC

– Honest reference to provisions in governing documents

• Mind your jurisdiction (i.e., ACC’s review limited to conformity with ACC 
rules:  e.g., setbacks and suitability with environment.)

• Board or Committee should retain outside expertise when necessary

• Act with same care as a reasonably prudent person in a like position 
would use under similar circumstances
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Board/ACC Meetings 

• Minimum Requirements
– Quorum
– Minutes

• Formal Actions
– Motions 
– Resolutions
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Open and Closed Sessions
• Open sessions

– ALL Board meetings must be open for observation by owners and their 
agents unless there is an Authorized Purpose (as described on following 
slides)

• ALL ACC meetings are open.  (Art. 13.8.)

• Could have closed work sessions if Policies are revised and approved by 
Board.

– Minutes must be kept

• Contents

• Analogy to Open Public Meetings Act – emails and telephone calls
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Closed Session
• Procedure:

– Affirmative vote in open meeting

– Motion to go into Closed Session must include an “authorized 
purpose”

– Minutes should identify the purpose

• Protocols:

– Do not discuss other matters

– Do not pass motion or take other action

• Any official action must be taken in open session
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Closed Session for Board Meetings– Authorized 
Purposes

• Personnel
• Consult with legal counsel or consider communications 

with legal counsel
• Likely or pending litigation
• Matters involving possible violations of governing 

documents of the Association
• Possible Association liability to an owner
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Closed Session FAQ’s
• No minutes are prepared

– Telephonic participation of Board member is not 
advisable

• Who else may be present?
– General Manager?
– Staff?
– Consultants?
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Closed Session and Confidentiality
• Breach of confidentiality undermines the Board

– Stifles open and frank discussion
– Allows issues to become public before they are ready for 

prime time
– Does not afford the Board an opportunity to present a clear, 

unified message to the members
– Suggests to the membership that the Board is divided, rather 

than united, on an issue
• What can be done about breach of confidentiality?
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Appeal Hearings – Use of Closed Session

• Use Closed Session for purpose of deliberations
• Like other Closed Sessions, Board may invite staff and 

legal counsel
– Staff may offer factual information, and legal counsel may 

offer legal analysis relevant to appeal.  These additional 
participants do not vote and may be excluded from 
closed session during actual vote



III.  GOVERNANCE AND 
MANAGEMENT
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Chain of Command
• The Board employs and evaluates the General Manager
• The General Manager must be allowed to manage his 

employees
• Circumvention of chain of command hampers the General 

Manager’s ability to manage and is confusing to 
employees
– Board requests should be issued by the Chair to the 

General Manager
– Directors should never issue directions to staff
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Board Interaction with Employees
• Staff are in place to support the Board.  But: recognize the impact on 

staff.

– Workload

– Politics

– Effect of changing directions: 

• Direct staff to research
• Discussion
• Item dropped/ re-emerges
• Additional staff time
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Governance vs. Management –
Why look at this?

• It will make the Board (and each of you) more effective

• Members expect the Board to tackle the policy issues

• It helps preserve the Board’s “political bank account”
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The Big Issues Require Governance

• They don’t go away

• They are very important to the members

• There is less room for mistakes

• Exercise:  Identify Governance Decisions for SVCA
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The Individual Director’s Authority

• None, nada, nothing 
• Must act together as a unit to govern the affairs of the 

Association
– No authority to act alone unless the authority is delegated 

by the Board



IV. The Board
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A Director’s Time – A Precious Resource

• Directors are Members Who Choose to Be Leaders. 
– It’s hard work, the pay sucks, and there are many other 

demands on a director’s time.
• Directors have very limited time - it is a valuable resource 

of SVCA that should not be squandered
• The Director role should be focused on governance, not 

management
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The Do’s 
• Recognize your very important “leadership” role

– A leader is neither a spectator nor a critic
• Do no harm – this is important stuff
• Be informed – read the materials provided by staff

– Don’t be disrespectful and waste the Board’s time
• Be accurate in disseminating information
• Leave things in better shape than when you arrived
• Govern before you manage a problem
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The Do’s 
• Govern slowly and deliberately – almost nothing is that 

urgent
• Watch what you say – the Members are listening
• Set philosophy, policy, and culture

– Culture is the most important thing
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And the Don’ts
• Don’t freelance
• Don’t meet “off-line” and make decisions

– This is a very bad idea – it harms the Board’s effectiveness
– Diminishes the authority of the Board
– Damages the “political bank account”

• Don’t get personally sucked into social media debates

– If an issue on social media needs correcting, shouldn’t SVCA 
speak with one voice to ensure all members are properly 
informed? 
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When a Director or Committee Member 
Undermines the Board/ Committee

• Debate is healthy and necessary for reaching good 
decisions

• Disagreement is expected
• But, once a decision is made, that is the decision of the 

Board/ Committee
– The decision is, by default, correct
– Respect the Board’s decision 
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Undermining the Board – Why Does This Happen?

• A misplaced belief by a Director that he/she represents a 
“constituency” in the Association
– But, this isn’t politics.  Directors represent the entirety of 

SVCA



V.  The Manager
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The Manager’s Role

• The Manager is a paid employee
– Manages all other employees
– Primary interface with consultants

• Primary Information Source for the Board
– An honest broker of information
– Manager must “march off smartly” after he has a 

full and fair opportunity for input
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The Manager’s Role cont.

• Supports the Board’s decisions
• Supports the culture of the Board
• Implements the budget
• Interfaces with members

– Does not speak out of school



VI.  Distinguishing Governance 
from Management
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The Governor vs. The Manager
• The Directors think primarily about the larger long-term issues

– The Manager thinks primarily about the day-to-day operations

• The Directors wants to provide the overall direction

– The Manager wants overall direction and feedback

• Since the Directors deal with the “big picture,” the Directors act slowly 
and deliberately and avoids quick decisions whenever possible

– The Manager sometimes needs to act quickly and decisively
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Governance Strategies
• The Board articulates a vision of where you want SVCA to be, a year 

from now and in five years, ten years, and twenty years
– Suggestion:  Each year at the first meeting, make a list of five to 

ten items that, if accomplished, would make a successful year

• Establish the strategic plan - it is the roadmap for reaching the vision  
– Suggestion:  Review, revise, and measure the strategic plan

• Approve and govern through the budget
– Suggestion:  This is governance/management - Focus your 

management attention here
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Governance Strategies

• Hire, supervise, and evaluate (and sometimes fire) a capable Manager

– Suggestion:  This is governance - Provide strategic direction and 
feedback (set management priorities) 
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The Importance of Budget Based Governance
• One of the most important things the Board does

• Only opportunity to make decisions in perspective

• Board sets broad priorities to be implemented by the 
Manager
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Budget Based Governance
• Preserves the asset of Director time

• No second bites at the apple when a decision comes 
forward

– In budget – presumed valid

– Out of budget – Board needs a solid explanation
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The Role of a Director During Board Meetings
• State your views – diplomatically – but state your views

– Look for decisions that are important to you – they all can’t be important

• Let people know when you compromise or “trust their judgment”

– Reciprocate

• Respect and support the decisions of the Board of Directors

– Suggestion:  Once the debate is done, it is a Board decision and it 
deserves your support and that of the lawyer and GM.

• Recognize that no (or at least very rarely) decision is so important that you 
would allow it to fracture the Board
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The Role of the President at Board Meetings

• The President governs meetings of the Board

– Promotes open and free discussion

– Draws out opinions

– Seeks consensus

– The umpire has a hard job, particularly when he/she wants to bat

• Conflict will happen

– Conflicting opinions are good – personal conflict is not
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The Role of the President Outside of Board 
Meetings

• The principal contact between management and the Board

– Regular meetings with the General Manager

– Helps set the meeting agenda

• Is there really a decision to be made?

• Principal spokesperson for the Board regarding decisions reached
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Political Capital

• Every HOA Board has a bank of “political capital” which is the positive 
trust and confidence of the members

• Deposits

– Good governance
– Well run meetings
– No scandals
– Appropriate culture
– Association outreach by Directors
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• Forfeitures from the Political Bank Account
– Dumb decisions…not the same thing as “unpopular”
– Poorly run meetings
– Lack of transparency/abuse of closed sessions
– Freelancing on social media and elsewhere
– Confidentiality leaks

• Withdrawals
– Member Trust with dues and assessments
– Membership support
– Benefit of the doubt



QUESTIONS?
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